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SYNOPSIS: This proceeding raises the issue of whether real estate
assi gned Per manent I ndex Number  20-14-116-006 (hereinafter the
"subj ect property" or the "subject parcel") by the Cook County Board
of (Tax) Appeals qualifies for exenption from 1994 real estate taxes
under 35 ILCS 200/15-35.' In relevant part, that provision states as

foll ows:

L In People ex rel Bracher v. Salvation Arny, 305 Ill. 545
(1922), the Illinois Suprene Court held that the issue of property tax
exenption will depend on the statutory provisions in force at the time




Al'l property donated by the United States for
school purposes and all property of schools, not
sold or | eased or otherwise used with a view to
profit, is exenpt [from real estate taxation],
whet her owned by a resident or non- resident of
this State or by a corporation incorporated in
any state of the United States. Also exenpt is:

* % %

(b) property of schools on which the schools are
| ocated and any other property of schools used by
the schools exclusively for school purposes,
including, but not limted to, student residence
halls, dormitories and other housing facilities
for students and their spouses and children,
staff housing facilities, and school-owned and
operated dormtory or residence halls occupied in
whole or in part by students who belong to
fraternities, sororities, or ot her campus
or gani zati ons.

(c) property donated, granted, received or used
for public school, college, theol ogical sem nary,
uni versity, or ot her educati onal pur poses,
whet her held in trust or absolutely.

(d) in counties wth nore than 200,00
i nhabitants, which classify property, property
(1 ncl udi ng interests in | and and ot her

facilities) on or adjacent to (even if separatede
by a public street, alley, sidewalk, parkway, or
other public way) the grounds of a school, if
that property is used by acadenmic, research or
prof essional society, institute, association or
organi zation which serves the advancenent of
learning in a field or fields of study taught by
the school and which property is not used with a
viewto profit.

for which
from 1994

provisions are those contained in the Property Tax Code (35

the exenption is clained. This applicant seeks exenption
real estate taxes. Therefore, the applicable statutory

200\ 1-1 et seq).

ILCS



35 ILCS 200/ 15- 35.

The controversy arises as follows:

On June 30, 1995, the Chicago Society of Alpha Delta Phi,
(hereinafter the "Society" or the "applicant") filed a real estate
exenption conplaint wth the Cook County Board of Tax Appeals
(hereinafter the "Board"). Said conplaint alleged that the subject
parcel was exenpt fromreal estate taxation under 35 ILCS 200/ 15- 35.

The Board reviewed applicant's conplaint and recomrended to the
Departnment of Revenue (hereinafter the "Departnment") that the
requested exenption be deni ed. On Decenber 7, 1995, the Departnent
accepted this recommendation by issuing a certificate finding that the
property did not satisfy the appropriate ownership and use
requirenments. (Dept. Ex. No. 1).

Applicant later filed at tinely appeal to this denial and
presented evidence at a formal evidentiary hearing that took place on
Septenber 18, 1996. Fol l owi ng subm ssion of all evidence and a
careful review of the record, it is recommended that the subject

parcel not be exenpt from 1994 real estate taxes.

FINDINGS OF FACT:

1. The Departnent's jurisdiction over this matter and its
position therein are established by the admission into evidence of
Dept. Ex. No. 1.

2. Applicant acquired ownership of the subject parcel, which

is located at 5747 South University Ave, Chicago, IL 60637, via a deed



in trust dated February 7, 1947. Applicant Goup Ex. No. 1, Docs A

and B;? Applicant Ex. No. 1B

2, Applicant ostensibly submtted the follow ng documents as
part of its Goup Exhibit No. 1: The Application for Property Tax
Exenption, received by the Departnment on August 14, 1995; t he Real
Estate Exenmption Conplaint filed with the Board on June 30, 1995; a
Sidwell map; a trust agreenent dated Decenber 19, 1928; a title search
dated August 15, 1995; a plat of survey; an Affidavit of Use; a
"List of Literary Events Held at Chapter House - 1994[;]" a real
estate tax bill for 1994; applicant's Articles of |ncorporation and
By-laws; a letter, dated Novenber 20, 1992, verifying applicant's
exenpt status under Section 501(c)(7) of the Internal Revenue Code; a
summary of financial condition for the period June 1, 1993 through My
31, 1994; a financial statenent for the period June 1, 1994 through
May 31, 1995; and the Centennial issue of the "Lion's Head" magazi ne.
The title search and Affidavit of Use were excluded from the record
(Tr. pp. 15, 17-18).

In order to pronote greater clarity and prevent any confusion
that may result fromreferring to all the documents as an inseparable
part of a single group exhibit, said docunments are hereby renunbered
as follows: Applicant's Goup Ex. No. 1, Docunent (hereinafter
"Doc.") A is the Application for Property Tax Exenption; Applicant's
Goup Ex. No. 1, Doc. B is the Real Estate Exenption Conplaint;
Applicant Group Ex. No. 1, Doc. Cis the Sidwell map; Applicant's Ex.
No. 1 is the excluded trust agreement; Applicant Ex. No. 1A is the
excluded title search; Applicant Ex. No. 1B is the deed; Applicant Ex.
No. 2 is the plat of survey, Applicant Ex. No. 3 is the excluded
Affidavit of Use; Applicant Ex. No. 4 is the "List of Literary Events
Hel d at Chapter House - 1994[;]" Applicant Ex. No. 5 is the tax bill
Applicant Ex. No. 6 are the Articles of Incorporation and By-I|aws;
Applicant Ex. No. 7 is the letter verifying applicant's exenpt status
under the relevant provisions of the Internal Revenue Code; Applicant
Ex. No. 8 is the Summary of Financial Condition for the period June 1,
1993 through May 1, 1994; Applicant Ex. No. 9 is the Financial
Statenent for the period June 1, 1994 through My 31, 1995; and
Applicant Ex. No. 10 is the Centennial Issue of the "Lion's Head"
magazi ne.

Al other exhibits submtted by applicant (Nos. 13, 14, 15, 16
17, 18, 19, 20, 21, 22, 23, 24, 25, 26, 27, 28, 29 and 30) shall, when
and if necessary, be referred to by the appropriate nunber. | would
neverthel ess note that, at hearing, the Admnistrative Law Judge
excl uded exhi bit nunmbers 13, 14, 15, 16, 17, 18, 20, 21, 24, and 29 on

various grounds, including hearsay, irrelevance and immateriality.
(For specific rulings and offers of proof, see, Tr. pp. 26-32, 36, 46-
50, 51-54, 79-81, 105-107, 111-112, 117-118). | shall base this

Reconmmendati on solely on the evidence admtted at hearing.



3. The subject property is inproved with a 2,700 square foot
building (hereinafter the "fraternity house") that features three
floors and a basenent. Applicant Goup Ex. No. 1, Docs A and B

4. There are a total of twenty residential roonms in the
fraternity house, fourteen of which were rented to wundergraduate
students attending the University of Chicago (hereinafter the
"University") during 1994. Most, if not all, of the tenants are
menbers of the local chapter of the Al pha Delta Phi Fraternity
(hereinafter "ADP" or the "Fraternity"). Applicant does however,
all ow non-fraternity nenbers to rent roonms in the fraternity house if
space permts. Applicant Ex. No. 19; Tr. pp. 37-40, 59.

5. ADP is a national fraternal organization. It is a not-for-
profit corporation that obtained a group exenption from federal incone
tax, under Section 501(c)(7) of the Internal Revenue Code, in April,
1939. Applicant Ex. No. 7; Tr. pp. 54, 67.

6. The Fraternity provides |ocal chapters (such as the one at
the University) wth programm ng assistance and other necessary
resources. Tr. pp. 69-70.

7. The following lectures and other activities took place at
the fraternity house during 1994:° John MCormick |ead a discussion on
"Denocratic Thought and Phil osophy[;]" Professor Marvin Zonis |ead a

di scussion entitled "Leadership[;]" the Benton Foundation sponsored a

di scussion and debate on "Tabloid Journalisnf;]" Pr of essor St ephen
Hol mes | ead a discussion on "Real and Inmagined Threats of I|llegal and
3, Mbost of these programs were presented by University

professors, graduate students or |lecturers. For details about the
prograns thenselves, or the affiliations of those who presented them
see, Applicant Ex. Nos. 4, 22.



Unregul ated Nuclear Proliferation in the Post-Soviet Wrld[;]"
Professor Grigory Kashin lead a discussion entitled "Nabokov, Russian
Aut hor of Lolita[;]" Professors Bertram Cohler and WIIliam Rai ney
Harper lead a discussion of "The Relevance of Freud and Mdern
Psychoanal ysis in Today's Wrld[;]" Al'l en Sanderson, lead a
di scussion entitled "Econom cs of Sports and [the] Baseball Strike[;]"
Dwi ght Semler lead a discussion on "Eastern European Politics and the
Current Situation in Russia." Applicant Ex. No. 4; Tr. pp. 104-105,
107-110.

8. All of the above presentations were open to the general
public. Attendance at the "Tabloid Journalisnm discussion consisted
of approximately 40 fraternity nenbers, invited guests and "a few
people off the street[.]" Attendance at the other prograns was
unspeci fied. Applicant Ex. No. 22; Tr. pp. 107-108.

9. Appl i cant was incorporated under the General Not For Profit
Corporation Act of Illinois on July 9, 1947. According to its
Articles of Incorporation and By-laws, applicant's corporate purposes

are, inter alia, as foll ows:

A. The pronotion and encour agenent of
intellectual pursuits and achievenents on the
part of nmale students at the University of
Chi cago;

B. The acquisition, construction, mai nt enance
and operation of a dormitory to provide housing
for male students at the University of Chicago at
a cost to such students less than half that for
compar abl e l'iving accommodat i ons obt ai nabl e
el sewhere on or near the canpus of the University
of Chicago, said dormtory to be operated w thout
profit to the Society;



C. The purchase, |easing, ownership and use of
real or personal property or any interest therein
to be used for the conveni ence of or to encourage

i ntellectual pursuits  of students at t he
Uni versity of Chicago; and for this purpose, the
sal e, conveyance, nor t gagi ng, | easi ng or

ot herwi se disposing of all part of the property
and assets of this Society;

D. The purchase, receipt, subscription for the
acqui sition, ownership, voting or using shares or
other interests in or obligations of donestic or
foreign corporations, whether for profit or not

for profit, associ ati ons, part ner shi ps or
individuals and the sale, nortgaging or other
di sposi tion of such shar es, i nterests or

obligations for the purpose of effectively
carrying out the above-stated objects of this
Soci ety;

E. The making of contracts, the incurring of
liabilities, the borrowing of noney and the
making of nortgages in order to enable this

Society to acconplish and or all of its |awul
pur poses.

Applicant Ex. No. 6.

10. The I nt er nal Revenue Servi ce confirmed applicant's
inclusion in ADP's group exenption from federal incone tax via
correspondence dated Novenmber 20, 1992. Applicant Ex. No. 7.

11. A "Sunmmary of Financial Condition" for the period June 1,
1993 through My 31, 1994 indicates that applicant obtained revenue

fromthe foll ow ng sources during that tine:

SOURCE AMOUNT % OF TOTAL
* Rent $ 34, 470. 00 87%
4, Al'l percentages shown herein are approximations derived by
dividing the category of incone or expense (e.g. rent) by the
appropriate total. Thus, for exanple, $34,470.00/$39,783.05 = .38664

(rounded) or approximately 87%



*Dues & Donati ons $ 5, 202. 00 13%
*| nt er est $ 111. 05 <1%
Total revenues $ 39,783.05
Applicant Ex. No. 8.
12. The above statenment further discloses that applicant's
expenses for the sanme period were as foll ows:
EXPENSE AMOUNT % OF TOTAL
*Property Tax $ 16, 566. 46 41%
*Unspeci fied Summer Expense $ 5, 516. 89
14%
*Sumer Rent Credit $ 3,750.00 9%
EXPENSE AMOUNT % OF TOTAL
(Cont ' d)
*Pl unbi ng $ 4,405.59 11%
*House Repair $ 1,578.13 4%
*St eam $ 567. 05 1%
*Cl eani ng Services $ 1,950.00 5%
*Ljion's Head Endowrent Fund $ 1, 000. 00
2%
*Lion's Head Postage $ 369. 72 <1%
*Lion's Head Newsletter $ 213. 97
<1%
*Al umi Banquet $ 1,720.00 4%
*| nsur ance $ 2,239.60 5%
*Tel ephone $ 204. 11 <1%
*Mai | box Fee $ 180. 00 <1%
*Secretary of State $ 5.00
<1%
*Ret ur ned Check Charge $ 45. 00
<1%
*Unspeci fi ed Check Charge $ 13. 25
<1%
Total Expenses $ 40, 3024. 77
Id.
13. A financial statenent for the period June 1, 1994 through
May 31, 1995 indicates that applicant obtained revenue from the
foll owi ng sources during that tine:
SOURCE AMOUNT % OF TOTAL




* Rent $ 12, 300. 00 63%

*Sunmer Rent - Net $ 4, 000. 00 20%

* Al umi Donati ons $ 3, 200. 00 16%
Total revenues $ 19, 500. 00

Applicant Ex. No. 9.

14. The financial statenent also discloses the foll ow ng about

applicant's expenditures during the sanme peri od:

EXPENSE AMOUNT % OF TOTAL
* Heat $ 7, 500. 00
20%
*| nsur ance $ 00. 00 N A
*Fundrai sing, letter $ 1,062.00 3%
*Schol ar shi ps $ 1,000.00 3%
*Bui | di ng Repairs $ 2,310.00 6%
* Tax $ 16, 500. 00
45%
*Staff (Counsel or) $ 4,922.00 13%
*Cent enni al events, net $ 2,511.00 7%
*Offi ce, Phone $ 600. 00 2%
* ADP Nat i onal
*Organi zati on Fees $ 700. 00 2%
Tot al Expenses $ 37, 105. 00
1d.

CONCLUSIONS OF LAW:

An exam nation of the record established that this applicant has
not denonstrated, by the presentation of testinony or through exhibits
or argunent, evidence sufficient to warrant exenpting the subject
property from 1994 real estate taxes. Accordingly, under the
reasoning given below, the determnation by the Departnment that the
said parcel does not satisfy the requirenents for exenption set forth
in 35 ILCS 200/15-35 should be affirned. In support thereof, | make
the foll owi ng concl usi ons:

Article |IX Section 6 of the Illinois Constitution of 1970

provi des as foll ows:



The General Assenbly by law may exenpt from
taxation only the property of the State, units of

| ocal gover nment and school districts and
property used exclusively for agricultural and
horti cul tural soci eti es, and f or school

religious, cemetery and charitabl e purposes.

The power of the General Assenbly granted by the 1llinois
Constitution operates as a limt on the power of the General Assenbly
to exenpt property from taxation. The GCeneral Assenbly may not
broaden or enlarge the tax exenptions pernmitted by the Constitution or
grant exenptions other than those authorized by the Constitution.

Board of Certified Safety Professionals, Inc. v. Johnson, 112 111.2d

542 (1986). Furthernore, Article |IX,  Section 6 is not a self-
executing provision. Rather, it nmerely grants authority to the
CGeneral Assenbly to confer tax exenptions within the limtations

i nposed by the Constitution. Locust G ove Cenetery Association of

Philo, Illinois v. Rose, 16 I1l1.2d 132 (1959). Mreover, the Genera

Assenbly is not constitutionally required to exenpt any property from
taxation and may place restrictions or limtations on those exenptions

it chooses to grant. Village of Oak Park v. Rosewell, 115 Ill. App. 3d

497 (1st Dist. 1983).

Pursuant to its Constitutional mandate, the General Assenbly
enacted the Property Tax Code 35 ILCS 200/1-3 et seq. The governi ng
provi sions of that statute are, for present purposes, found in Section

200/ 15-35. In relevant part, that provision states as foll ows:

Al'l property donated by the United States for
school purposes and all property of schools, not
sold or leased or otherwise used with a view to
profit, is exenpt [from real estate taxation],
whet her owned by a resident or non resident of

10



35

this State or by a corporation incorporated in
any state of the United States. Also exenpt is:

* % %

(b) property of schools on which the schools are
| ocated and any other property of schools used by
the schools exclusively for school purposes,
i ncluding, but not limted to, student residence
halls, dormitories and other housing facilities
for students and their spouses and children,
staff housing facilities, and school-owned and
operated dormtory or residence halls occupied in
whole or in part by students who belong to
fraternities, sororities, or ot her campus
or gani zati ons.

(c) property donated, granted, received or used
for public school, college, theol ogical sem nary,
uni versity, or ot her educati onal pur poses,
whet her held in trust or absolutely.

(d) in counties wth nore than 200,000
i nhabitants, which classify property, property
(1 ncl udi ng interests in | and and ot her

facilities) on or adjacent to (even if separated
by a public street, alley, sidewalk, parkway, or
other public way) the grounds of a school, if
that property is used by acadenmic, research or
prof essional society, institute, association or
organi zation which serves the advancenent of
learning in a field or fields of study taught by
t he school and which property is not used with a
view to profit.

ILCS 200/ 15-35. (Enphasis added)

It

is well established in Illinois that a statute

exenpting

property or an entity from taxation nust be strictly construed agai nst

exenption, with all facts construed and debatable questions resolved
in favor of taxation. People Ex Rel. Nordland v. Hone for the Aged,
40 111.2d 91 (1968); Gas Research Institute v. Departnent of Revenue,
154 111. App.3d 430 (1st Dist. 1987). Based on these rules of

11



construction, Illinois courts have placed the burden of proof on the
party seeking exenption and have required such party to prove by clear
and convincing evidence that it falls within the appropriate statutory

exenpti on. Metropolitan Sanitary District of Geater Chicago V.

Rosewel |, 133 IIl. App.3d 153 (1st Dist. 1985).
An anal ysis of whether this applicant has nmet its burden of proof
begins the followng definition of "school[,]" originally articul ated

in People ex rel. MCullough v. Deutsche Evangelisch Lutherisch Jehova

Genei nde Ungeanderter Augsburgi scher Confession, 249 11l. 132 (1911),

(hereinafter "MCullough"), which Illinois courts have used to analyze

claims arising under Section 200/15-35 and its predecessor provisions:?®

A school, wi t hin t he meani ng of t he
Constitutional provi si on, is a place where
systematic instruction in wuseful branches is
given by nmethods comon to schools and
institutions of learning, which would nake the
pl ace a school in the conmmon acceptation [sic] of
t he word.

McCul | ough at 137. See also, People v. Trustees of Schools, 364 I11.

131 (1936); People ex rel Brenza v. Turnverein Lincoln, 8 Ill. 2d 188

(1956), (hereinafter "Brenza").
One nust also recognize the economcally-based policy rationale
whereby our courts have justified the exenption of "schools[.]" This

rationale, best articulated in Brenza, supra, is as follows:

>, As noted in footnote 1, only the Property Tax Code, 35 ILCS
200/ 1-3 et seq, governs disposition of the instant case. However, it
should be noted that the Revenue Act of 1939, 35 ILCS 205/1 et seq
contai ned statutes governing property tax exenptions for the 1992 and
1993 tax years. The exenption provisions for tax years prior to 1992
were contained in I1ll. Rev. Stat. 1991 par. 500 et seq. These
provisions, as well as their predecessors, were repealed when the
Property Tax Code took effect January 1, 1994. See, 35 ILCS 200/32-
20.

12



It seens clear from the foregoing that this
constitutional t ax exenption for private
educational institutions was intended to extend
only to those private institutions which provide
at | east sone substantial part of the educational
training which otherwi se would be furnished by
publicly supported schools, academ es, colleges
and seminaries of learning and which, to sone
extent, thereby lessen the tax burden inposed
upon our citizens as the result of the public
educati onal system

Brenza at 202-203.

Subsequent decisions have sought to enforce this rationale and
the aforementioned definition of "school"” by requiring private
entities, such as applicant, to prove two propositions by clear and
convincing evidence: first, that applicants offer a course of study
which fits into the general schene of education established by the
State; and second, that applicants substantially |essen the tax

burdens by providing educational training that woul d otherw se have to

be furnished by the State. Illinois College of Optonetry v. Lorenz, 21

1. 219 (1961), (hereinafter "1CO'). See also, Coyne Electrical

School v. Paschen, 12 11l.2d 387 (1957); Board of Certified Safety

Professionals of the Anericas v. Johnson, 112 1ll. 2d 542 (1986);

Anmerican College of Chest Physicians v. Departnent of Revenue, 202

I11. App.3d. 59 (1st Dist. 1990); Wnona School of Professional

Phot ography v. Departnent of Revenue, 211 IIll. App.3d 565 (1st D st.

1991) .

In applying 1CO and its progeny to the instant case, one nust
remenber that the word "exclusively,” when used in Section 200/15-35
and other tax exenption statutes, means "the primary purpose for which

property is wused and not any secondary or incidental purpose.”

13



Pontiac Lodge No. 294, A F. and A M v. Departnent of Revenue, 243

I1l1. App.3d 186 (4th Dist. 1993). One nust also recognize that "[i]f
real estate is leased for rent, whether in cash or other form of

consideration, it is used for profit." People ex. rel. Baldwin v.

Jessam ne Wthers Hone, 312 I|IlI. 136, 140 (1924). Thus, "[while the

application of income to charitable purposes aids the [allegedly

exenpt activity], the primary use of [the parcel in question] is for

[ non-exenpt] profit.” 1d. See also, Turnverein "Lincoln" v. Board
of Appeals of Cook County, 358 IIll. 135 (1934); Salvation Arny V.
Departnent of Revenue, 170 Ill. App.3d 336, 344 (2nd D st. 1988).

Here, the organizational docunents received into evidence as
Applicant Ex. No. 6 establish that this applicant is not a "school[.]"
Rather, it is a corporation whose operations have nore to do with the
non- exenpt functions of acquiring, renting and managing real estate
than providing courses of instruction or engaging in other activities
that satisfy the above-stated exenption requirenents. Therefore, the
Departnent's finding that the subject property was not in exenpt
owner shi p should be affirned.

The record also establishes that applicant wuses the subject
property exclusively for non-exenpt rental purposes. The financi al
docunents admtted as Applicant Ex. Nos. 8 and 9 confirm that 86% of

the Society's total revenues® cane from rental sources during the

e, | derived the 86% figure by the foll ow ng conputations:

A. Total Rentals Shown on
Applicant Ex. No. 8 $ 34,470.00
+

B. Total Rentals Shown on $ 12, 300.00

14



period which began June 1, 1993 and ended May 31, 1995. Consi deri ng
that this period enconpassed the entire 1994 assessnment year, and
because one of applicant's wtnesses, Wnston Kennedy, admitted that
"this [the subject parcel] is an investnent property ..." (Tr. p. 99),
I nmust conclude that the said parcel was not in exenpt use during
1994. Therefore, the Departnment's finding to that effect should be
affirmed.

Applicant seeks to defeat these conclusions by arguing they
effectively deny the Society equal protection of the | aws.
Specifically, applicant argues that failure to grant a property tax
exenption in this case violates the Equal Protection Causes found in
t he Fourteenth Amendnent of the United States Constitution and Article
I, Section 2 of the Illinois Constitution, because the subject
property would be exenpt if it were owned by the University or another
"school [.]"

Wil e applicant is correct that Section 200/ 15-35(b) specifically
provides for exenption of "school owned and operated" fraternity
houses, its equal protection argument fails for several reasons.

First, it assunmes that the Society is in fact simlarly situated to a

Applicant Ex. No. 9 +$4, 000. 00
C. Total Rentals $ 50, 770. 00
D. Total Revenues Shown on
Applicant Ex. No. 8 $ 39, 783. 05
E. Total Revenues Shown on +
Applicant Ex. No. 9 $ 19, 500. 00
F. Total Revenues $ 59, 283. 00
G Total Rentals Divided $ 50, 770. 00/
by Total Revenues $ 59, 283. 05
Equal s . 8564 (rounded)
or 86%

15



"school . " However , the above analysis establishes that this
applicant's operations are not those of a "school" within the neaning
of Section 200/ 15-35. Rat her, they are those of a non-exenpt real
estate managenent conpany. As such, the Society fails to satisfy the
fundanental (at least for equal protection purposes) requirenent of
being simlarly situated to the allegedly preferred class. See,

Ashcraft v. Board of Education of Danville Comunity Consoli dated

School District No. 118 of Vermllion County, 83 Ill. App.3d 938 (4th

Di st. 1980).~

& For analysis of the related topic of the State's authority
to classify for tax purposes under the Equal Protection C ause of the
United States Constitution, see, Lenhausen v. Departnent of Local
Governnental Affairs, 410 U S. 356 (1973), wherein Justice Douglas

descri bed the scope of that authority as foll ows:

The Equal Protection C ause does not nmean that a
State may not draw |lines that treat one class of
individuals or entities differently than others.
The test is whether the difference in treatnent
is an invidious discrinnation. [citation
onm tted]. Where taxation is concerned and no
specific federal right, apart from equal
protection is inperiled [footnote ommtted], the
St ates have | ar ge | eeway in maki ng
classifications and drawing lines which in their
j udgnent produce reasonable systens of taxation.
As stated in Allied Stores of Chio v. Bowers, 358
U S. 522, 526-527:

States have the attribute of sovereign
powers in devising their fiscal
schenes to ensure revenue and foster
their local interests. O course, the
States in the exercise of their taxing
power, are subject to the requirenents
of the Equal Protection C ause of the
Fourteenth Amendnent. But that clause
inposes no iron rule of equality,
prohi bi ting t he flexibility and
variety that are appropriate to

16



Furthernmore, applicant's argunent fails to recognize that the
preposition "of," which precedes the word "school"” on no fewer than
two occasions in Section 200/15-35(b), connotes a very specific
owner ship requirenent. Both the rules mandating strict construction
(See, supra, pp. 9-10) and the policy rationale articulated in Brenza
prohibit statutory interpretations that extend this requirenent beyond
the entities specified in Section 200/ 15- 35.

The Society is not simlarly situated to any of those specified
entities. Nor do its operations qualify applicant for exenpt status
as a "school[.]" Therefore, | must discount its attenpt to befog the
record with argunents that effectively circunvent the Legislature's
ot herwi se clear and specific ownership requirenents as being contrary
to current, applicable | aw

Thirdly, the cases applicant cites in support of its argunment are

easily di sti ngui shabl e from the present matter. Searl e
Pharmaceuticals, Inc. v. Departnment of Revenue, 117 I1l.2d 454 (1987),
(hereinafter "Searle") wherein the Illinois Suprene Court invalidated
a 1977 anmendnent to Section 203(e)(2)(E) of the Illinois Incone Tax

Act, was expressly decided on the basis of the Uniformty, rather than

reasonabl e schenmes of state taxation.
The State may i npose di fferent
specific taxes upon different trades
and professions and may vary the rate
of excise upon various products. It
is not required to resort to close
distinctions or to maintain a precise
scientific uniformty with respect to
composi tion, use or val ue.

Lenhausen, at 359-360.

17



Equal Protection Cdause, of the Illinois Constitution. See, Searl e
at 464, 469, 478.
The Uniformty Cause, which is found in Article I X, Section 2 of

the Illinois Constitution, states as foll ows:

In any | aw cl assifying the subjects or objects of
non-property taxes or fees, the classes shall be
reasonable and the subjects and objects wthin
each class shall be taxed uniformy. Exenptions,
deducti ons, credits, r ef unds, and ot her
al | owances shall be reasonabl e.

11, Const. 1970, Art. IX, Sec. 2. (enphasis added).

The italicized |anguage establishes that the Uniformty C ause
by its plain nmeaning, does not apply to property tax cases. The
Searle ~court expressly recognized this point by observing that
"Article I X, section 2, of the Illinois Constitution ... is not a
general limtation on |legislative action but is addressed specifically
to the General Assenbly's power to classify for nonproperty tax
purposes."” Searle at 466. (Enphasis added). G ven that the present
out cone necessarily depends on the Legislature's ability to classify
for property tax purposes, | conclude that applicant's reliance on
Searle is clearly m spl aced.

Applicant also cites Northwestern University v. Gty of Evanston

221 111, App.3d 893 (1st Dist. 1991). There, the court struck down an
amendnent to defendant's nunicipal hotel-notel tax ordinance on
grounds that it violated the Uniformty C ause. That Cl ause is, per
the above analysis, inapplicable in the present case. Mor e
inmportantly, applicant's reliance on this particular case fails to

recognize that all property owned by Northwestern University is,
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unlike its own or that of the University, exenpt from real estate
taxation by the terns of Nort hwestern's Legislatively-granted

corporate charter. See, Private Laws of 1855, p. 483; People ex. rel.

County Collector of Cook County v. Northwestern University, 51 Il1.2d

131 (1972). Thus, for all the above-stated reasons, applicant's equal
protection argunment fails.

The Society next argues that the subject property should be
exenpt because its operations further those of the University. Thi s
argunment draws support from the evidence indicating that the
fraternity house is equipped with a Ilibrary and hosted various
| ectures during 1994. (Applicant Ex. Nos. 4, 22; Tr. pp. 71, 107-
108) .

Al though our courts have sustained exenptions where applicant
proves that its operations are "reasonably necessary" to further those

of another exenpt entity (See, MacMurray College v. Wight, 38 Il1.2d

272 (196; Evangelical Hospitals Corporation v. Departnent of Revenue,

233 11l. App.3d 225 (2nd Dist. 1991); Menorial Chid Care v. Departnent

of Revenue, 238 I1l. App.3d 985 (4th Dist. 1992)), applicant fails to
qual i fy under that standard for numerous reasons. First, according to
the testimony of applicant's alumi advisor, Christopher Hadley
Faerber, the lectures were not "directly sponsored” by the University.
(Tr. p. 103). Nor did the University exercise any manner of control
over same. (Tr. p. 104). For these reasons, and because M. Faerber
admtted that the lectures had a social component to them (Tr. p.
104), 1 conclude that applicant conducted these activities primarily

for non-exenpt social and fraternal purposes. See, Rogers Par k Post

19



No. 108 v. Brenza, 8 Ill. 2d 286 (1956); North Shore Post No. 21 of

the American Legion v. Korzen, 38 Ill.2d 231, 234 (1967)

Furthernmore, the record does not contain a scintilla of evidence
establishing that the |l ectures were part of any course of study at the
University or that students obtained course credit for attending same.
As such, | can not conclude that the lectures and other related
activities furthered exenpt activity at the University. Mor eover ,
because the subject property was primarily used for non-exenpt rental
and investment purposes during 1994, any incidental educationa
activity taking place via the lectures or the library nust be
considered legally insufficient to sustain applicant's burden of
proof. As such, its attenpt to obtain exenption under the "reasonably
necessary" standard nust fail.

Taken in its entirety, the above analysis also serves to defeat
nmost of applicant's remaining statutory argunments. The Society posits
that it is exenpt under Section 200/15-35(d) as property "adjacent to

the grounds of a school.” It may be true that the subject parcel
is located in Cook County (a county, which by administrative notice,
find contains nore than 200,000 inhabitants), and situated near other
Uni versity property (Tr. p. 73, 90). Nevert hel ess, applicant's
argunent fails because Section 200/15-35(d) expressly limts the
exenption to properties not used "with a viewto profit."

Applicant also seeks relief under Section 200/15-35(c), which
provides for exenption of "property donated, granted received or used
for public school, college, theological sem nary, university or other
educati onal purposes, whether held in trust or absolutely." However,

this applicant is not one of the entities described in Section 200/ 15-

20



35(c). Rather, it is a real estate managenment conpany that uses the
subject property primarily for non-exenpt rental and investnent
pur poses. Because the Society does not satisfy the very specific
ownership and use requirenments contained in Section 200/15-35(c), its
property cannot be exenpt thereunder

I would nevertheless note that "in trust” |anguage inplies that
the Society mght prevail under a constructive trust theory. The

| eading case on this topic is People ex. rel. Goodnman v. University of

II'linois Foundation, 388. 11l.2d 363 (1944), (hereinafter "Goodman").

There, the Illinois Supreme Court held that certain properties,
including a student Union Building and various residence halls, could
be exenpt from taxation under the applicable version of Section
200/ 15-35 even though the University of Illinois itself did not hold
legal title to the properties.

The University of Illinois did not hold title because it was
prohibited by statute from incurring any indebtedness chargeable
against the State. As such, it could not carry out an extensive
building project that it had planned wthout the assistance of
appellee's not-for-profit foundation, which was not subject to a
simliar statutory prohibition. Under these circunstances, the court
held that the title issue was not decisive because appellee was acting
as a constructive trustee for the University of Illinois. The court
further indicated that the arrangenent whereby appellee |eased the
properties to the University of 1llinois did not defeat exenption
because the gross incone (as well as the properties in their entirety)

were used exclusively for an exenpt purpose, to wit, public education
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The present record does not contain any evidence establishing
that the University of Chicago was statutorily prohibited from
incurring indebtedness chargeabl e against the State during 1994. The
record also fails to disclose that applicant was created for the
express purposes of enabling the University to overcone such a
prohi bition or that the Society acquired the subject property in order
to assist the University with a major construction project. Rat her,
both the deed (Applicant Ex. No. 1B) and the Society's Oganizational
documents (Applicant Ex. No. 6), establish that applicant acquired the
subject property pursuant to a non-exenpt, arms |ength business
transaction for its own behal f.

Moreover, the financial statenents submtted as Applicant Ex.
Nos. 8 and 9 prove that applicant applied nost, if not all, of the
rental proceeds to the non-exenpt purpose of operating a privately-
owned fraternity house. Based on all of these distinctions, |
conclude that applicant does not serve as a constructive trustee for
the University. As such, its property is not entitled to exenption
from 1994 real estate taxes wunder the principles articulated in
Goodnan.

Applicant attenpts to defeat the above conclusions by relying on

Southern I1llinois University v. Booker, 98 IIl. App.3d 1062 (5th

District, 1981), (hereinafter "Booker"). This case is quite factually
simliar to Goodnman in that Southern Illinois University was legally
prohibited from entering into long term |loans, and therefore, could
not practicably assune title to the subject property in its own nane.
In order to remedy this situation, the Foundation (which was

allowed to incur appropriate debt) assuned title to the property,
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whereupon Southern 1llinois University sought exenption under the
provi sions pertaining to property belonging to the State of Illinois.?
The court found that the Foundation was not "readily separable from
[Southern Illinois] University and, consequently, the State." Booker
at 1070. It based this conclusion on nunerous factors, including
reci procal resolutions stating "that upon retirenent of the nortgage,
the Foundation wll reconvey the property as inproved to the
University wthout further cost to the University, and that the
University will continue to operate the project as a student housing
facility." Booker at 1066.

The court proceeded to reason that:

Al t hough the Foundation is a corporate entity
legally distinct fromthat of the University, the
function of one is expressly "to pronote the
interests and wel fare" of the other, and sone of
the highest officers of the University are
required, under the bylaws of the Foundation, to
serve in some of the highest positions of the
Foundation. Thus, a further reality of ownership
of this property is the identification to a
certain extent between the holder of bare |ega
title and the State as holder of the entire
equitable interest. In this case, then not only
does the Foundation hold but naked legal title to
property controlled and enjoyed by the State, but
a certain identity exists as well between the
hol der of naked legal title and the State. For
these reasons, we hold the property exenpt from
taxation as property belonging to the State.

Booker at 1070-1071.

This case is unlike Booker primarily because the sole test for

the exenption of property of the State of Illinois is ownershinp.
8, At the tinme Booker was decided, those provisions appeared
in lll. Rev. Stat. 1979, ch. 120, par. 500.5. They currently appear

in 35 ILCS 200/ 15-55.
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Publ i c Buil ding Conm ssion of Chicago v. Continental Illinois Nationa

Bank & Trust Conpany of Chicago, 30 Ill.2d 115 (1963). Mor eover, the

record is conpletely devoid of any evidence (resolutions, etc.)
tending to show that applicant's operational nexus to the University
is so strong or intertwined that one entity is not "readily separable"
from the other. I ndeed, applicant's organizational docunents, which
establish that it is the real estate nmanagenent conpany for a
privately owned fraternity house that happens to be located within the
Uni versity community, suggest the opposite conclusion. For these
reasons, and because the factual simlarities between Booker and
Goodman establish that constructive trust principles do not apply in
the present case, | nust conclude that applicant's reliance on Booker
is msplaced.

In sunmary, the subject property does not qualify for exenption
under Section 200/15-35 because it is neither in exenpt ownership nor
in exenpt use. Specifically, said property is owned by a non-exenpt
private real estate nanagenent conpany, a fact which serves to

di stinguish the present case from Knox College v. Departnment of

Revenue, 169 11l. App.3d 832 (3rd Dist. 1988), wherein the court
uphel d exenption of a college owned fraternity house. Furt her nor e
applicant's primary use of the subject property (which | enphasize is
that of a real estate managenent conpany) fails to satisfy any of the
specific wuse requirenents set forth in Section 200/15-35 or its
associ at ed subsecti ons. Based on these considerations, and given that
applicant's election to forgo necessary repairs in order to pay

property taxes (Tr. p. 80, 86) constitutes a business decision rather
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than a legally sufficient basis for granting an exenption, the

Departnent's deci sion denying sane should be affirned.

VWHEREFCORE, for al | the above-stated reasons, it i's ny
recommendati on that Cook County Parcel |ndex Nunmber 20-14-116-006 not

be exenpt from 1994 real estate taxes.

Alan |. Marcus
Adm ni strative Law Judge
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